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JURISDICTION OF THE COURT OF APPEALS
The Court of Appeals has jurisdiction of the case pursuant to §78-2a-3 (2) (b) (i), Utah
Code Ann., relating to appeals from a district court review of adjudicative proceedings of
agencies of political subdivisions of the state or other local agencies.
ISSUES PRESENTED FOR REVIEW
1. Did the District Court abuse its discretion by affirming the decision of the License
Hearing Board of West Valley City?
Standard of appellate review. Abuse of Discretion
Supporting Authority: Tolman v. Salt Lake County Attorney, 818 P.2d 23.
2. Was COMO, a Senior Organization, ("COMO") denied due process by the West
Valley City License Hearing Board ("WVC") by the Board's failure to adhere to its own
procedural requirements and by the Board's failure to address COMO's legal arguments?
Standard of Appellate Review: Correction of Error
Supporting Authority: West Valley City v. Roberts, 1999 UT App 358.
3. Are the Findings of Fact and Order issued by the License Hearing Board of West
Valley City supported by legally competent evidence and are the conclusions drawn from the
Findings of Fact legally appropriate?
Standard of Appellate Review: Arbitrary and Capricious.
Supporting Authority: Tolman v. Salt Lake County Attorney, 818 P.2d 23.

1

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES,
RULES, AND REGULATIONS
There are no determinative constitutional provisions or statutes.
The procedure to be followed by the WVC License Hearing Board is governed by West
Valley City Code, §17-3-108.
STATEMENT OF THE CASE
This appeal is from the decision of the Third District Court in and for Salt Lake County,
State of Utah, affirming the decision of the License Hearing Board of West Valley City revoking
the business license of COMO, a Senior Organization, Inc.
STATEMENT OF FACTS
Course of Proceedings,
The appellant ("COMO") applied for a business license from respondent West Valley
City ("WVC"). In the application, COMO indicated, among other thing, that bingo would be
played on the premises. (R. 161)
As part of the application process, COMO responded to various requests, inquiries and
physical inspections by agencies of WVC and the Salt Lake County Health Department. (R. 7778)
In response to one of the inquiries by WVC, COMO indicated that there would be no
charge to play bingo and that bingo cards would be provided free of charge to anyone who
requested them. (R. 162)
On or about March 3, 2005, WVC issued to COMO a business license pursuant to the
latter's application for a business license.
By letter dated June 7, 2005, WVC notified COMO that its business license was being
revoked and that the revocation would take effect July 8, 2005. The reasons given for the
2

revocation were that smoking was permitted on the premises; that false information was given on
the license application; and that COMO was violating state statutes regarding gambling. The
letter advised COMO that it could appeal the decision of the License Officer by filing a written
notice of appeal with the City Recorder of West Valley City within fifteen days of receipt of the
letter notifying COMO of the revocation. (R. 186)
COMO appealed the decision of the License Officer to the License Hearing Board of
WVC, said written notice of appeal having been filed with the West Valley City Recorder on
June 21, 2005. (R. 157)
By letter dated June 23, 2005, WVC notified COMO of a hearing before the License
Hearing Board on June 30, 2005. (R. 18)
A hearing was held before the License Hearing Board at 8:00 a.m. on June 30, 2004. The
License Hearing Board indicated at the outset that it was to be an informal hearing and that the
Board would hear any evidence. A recording was made of the hearing and a transcript was
prepared from the recording. (R. 45-93)
At the conclusion of the hearing, the Board took the matter under advisement and
excused the parties. Shortly after the conclusion of the hearing, at 11:15 a.m., the License
Hearing Board decided to affirm the revocation of the business license. (R. 93)
By a memorandum to counsel for WVC dated June 30, 2005, the Board designated that
counsel for WVC draft the findings of fact and order reflecting the decision. (R. 156)
Counsel for WVC prepared the Findings of Fact and Order which were signed by the
Chairperson of the License Hearing Board on July 14, 2005. (R. 25, 29)
On July 14, 2005, the Findings of Fact and Order that had already been signed by the
Board were mailed to counsel for COMO. (R. 30, 31)

3

COMO appealed the decision of the License Hearing Board to the Third Judicial District
Court. (R. 1) The Third District Court reviewed the record transmitted by WVC and upheld the
decision of the License Hearing Board. (R 225-228)
Statement of Facts Presented at Hearing:
At the hearing before the WVC License Hearing Board, WVC called as witnesses three
investigators, the License Officer and the manager of COMO.
On May 5, 2005, at the request of the West Valley City Attorney's Office, two
investigators (McNees and Cook) entered COMO'S premises to gather information and report
back to the WVC Attorney's Office. (R. 48)
McNees and Cook were advised that there would be a $25.00 charge for an all you can
eat buffet and that they would have to complete membership applications and that there is no
charge to become a member. (R. 49)
McNees and Cook filled out membership applications which advised them that there is
no charge to play bingo. (R. 56) McNees and Cook were advised verbally that they do not have
to pay to play bingo (R. 49, 58)
Neither McNees or Cook indicated that they just wanted to play bingo or that they did not
want to have dinner (R. 53, 63) and they were never told that they had to buy dinner in order to
play bingo. (R. 69).
McNees and Cook paid $25.00 and had dinner. They believed that the variety and
quality of the food served was not worth $25.00. (R. 51,58)
Again on May 19, 2005, WVC had three persons enter COMO'S premises to investigate
the activities of COMO. The persons were Kevin Nudd (an investigator for the West Valley City
Attorney), and Lynn Hanson and his wife JoAnn. (R. 67).
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Nudd and the Hansons were older and fit in with crowd (R. 68).l Only Nudd testified at
the hearing. (R. 83)
Nudd was advised that he could play bingo for free (R. 72). Nudd paid $25.00 and had
dinner. Nudd also paid $5.00 which entitled him to six items at the snack bar. (R. 71)
Though he was advised that he could play bingo for free, Nudd never said that he did not
want dinner, that he did not want to utilize the snack bar or dessert buffet, or that he just wanted
to play bingo. (R. 71) Nor was Nudd ever told that in order to play bingo he had to purchase
anything. (R. 72)
Nudd testified that he did not just ask for the bingo cards because he did not want to draw
attention to himself. (R. 74)
Nudd was of the opinion that the food was of lesser quality and was more expensive than
that you might see "at Chuck A Rama or one of those others." (R. 70)
Nudd was of the opinion that if he had asked for just the cards and indicated he did not
want to eat he would have been given bingo cards without charge. (R. 75)
That that the winners of games of bingo are awarded cash prizes was never in dispute and
was stipulated to by COMO. (R. 67)
The business licensing official for WVC (Van) testified that she included "smoking on
the premises" as one of the reasons for the license revocation because she was unaware that
COMO was a private social organization. (R. 78)
Van spoke with the Board of Health and determined that the issue specifically had been
discussed with COMO during the application process and that the Board of Health had directed
COMO to post appropriate signs. (R. 78)

1

McNees and Cook testified that they believed that they were recognized as being police officers. (R 50, 58)
5

SUMMARY OF ARGUMENTS
1. The Third District Court abused its discretion by affirming the decision of the West
Valley City License Hearing Board.
2. The WVC License Hearing Board denied COMO due process by not complying with
its own ordinance requiring a submission of a draft of the proposed Findings of Fact and Order
to counsel for COMO for a review and submission of objections thereto, and a resolution of
those objections, and by failing to address the legal contentions of COMO.
3. The Findings of Fact and Order are not supported by legally competent evidence and
do not support the conclusions reached by the License Hearing Board.
ARGUMENT I
When an initial appellate review by the district court is a review of the entire record, the
Court of Appeals need not give deference to the district court's review since the Court of
Appeals is just as capable of reviewing the record as the district court. Vali Convalescent &
Care Inst. v. DOH, 797 P.2d 438 (Utah App. 1990). "Basically, we review the decision of the
agency as if judicial review of that decision had been sought directly in this court." Id at p. 443.
See Davis County v. Clearfield City, 756 P.2d 704, 710 (Utah Ct.App 1988). The district court
abused its discretion by upholding the decision of WVC License Hearing Board for the reasons
set forth herein relating to the administrative hearing.
ARGUMENT H
When the prevailing party is directed to prepare the Findings of Fact and Order by the
License Hearing Board, West Valley City Code, §17-3-108 provides that a draft of the Findings
of Fact and Order shall be submitted to opposing counsel for a review and a filing of objections
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thereto. Upon a resolution of all objections, the License Hearing Board is to release the Findings
of Fact and Order.2
Counsel for WVC was directed to prepare the "findings and order" by the Chairperson of
the License Hearing Board (R. 156) and said counsel did prepare the Findings of Fact and
Order. (R. 25) The Findings of Fact and Order were executed by the Chairperson of the License
Hearing Board on July 14, 2005 without a submission of any kind to counsel for COMO. The
Findings of Fact and Order were an accomplished fact when they were transmitted to counsel for
COMO on July 14, 2005 by the City Manager of WVC. (R. 31)
While strict rules of procedure need not apply in an administrative hearing, an
administrative body may make procedural rules which it is then bound to follow. West Valley
City v. Roberts, 1999 UT App 358,1f 9.
By being denied input with respect to the Findings of Fact and Order as mandated by
WVC's own rules, COMO was not able to address omissions from the findings of fact, lack of
detail in the findings, and findings that are in reality conclusions rather than findings of fact. For
example, paragraph 9 of the Findings of Fact provides that information supplied by COMO
about its activities is in "direct contradiction to the activities being conducted on the premises."
There is no indication as to which activities the Board is referring to and there is no indication of
how they are in "direct contradiction."
The importance of sufficient findings of fact by an administrative agency was recognized
by the Utah Supreme Court in Milne Truck Lines v. Public Serv. Comm 'n, 720 P.2d 1373, 1378
(Utah 1986) and quoted in Tolman v. Salt Lake County Attorney, 818 P.2d 23 (Utah App. 1991)
atFn8:
[An administrative body] cannot discharge its statutory responsibilities without making
2

Addendum I.
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findings of fact on all necessary ultimate issues under the governing statutory
standards. It is also essential that [an administrative body] make subsidiary findings in
sufficient detail that the critical subordinate factual issues are highlighted and resolved
in such a fashion as to demonstrate that there is a logical and legal basis for the ultimate
conclusions. The importance of complete, accurate, and consistent findings of fact is
essential to a proper determination by an administrative agency. To that end, findings
should be sufficiently detailed to disclose the steps by which the ultimate factual
conclusions, or conclusions of mixed fact and law, are reached. See generally\Rucker v.
Dalton, 598P.2d 1336, 1338 (Utah 1979). Without such findings, this Court cannot
perform its duty of reviewing [an administrative body's] order in accordance with
established legal principles and of protecting the parties and the public from arbitrary
and capricious administrative action.
In addition, there is nothing in the Findings of Fact and Order to indicate that the
License Hearing Board even considered the legal contentions of COMO. At a minimum, the
License Hearing Board should have addressed COMO'S legal contentions in its findings and
conclusions. See Tolman, at 31-32. The failure of the License Hearing Board to follow its own
procedures coupled with the Board's failure to even address the legal contentions vigorously
asserted by COMO at the hearing indicates a denial of due process.
ARGUMENT m
COMO recognizes the burdens associated with a challenge to the findings of facts of an
administrative body. "Judicial review of license revocations by municipalities is limited to a
determination whether the municipality acted within its lawful authority and in a manner that is
not arbitrary or capricious." Whiting v. Clayton, 617 P.2d 362, 364 (Utah 1980).
The West Valley City Code, §17-3-102 provides that the City may suspend or revoke a
business license for a number of reasons including:
(2)

False or incomplete information given on an application;

(3)

The licensee has violated or is violating any provision of this Title
or provision of the City Code, state or federal statutes or
regulations governing the licensee's business;3

3

Addendum II.
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The License Hearing Board upheld the revocation of the business license of COMO pursuant to
each of the two foregoing provisions of the West Valley City Code and issued Findings of Fact
which purported to support the conclusions.
The Findings of Fact issued by License Hearing Board are not supported by the evidence.
With respect to giving of false or incomplete information, the License Hearing Board
found that:
COMO failed to provide any information to the City's Business License Division
or any other West Valley City department or division that its status was that of a
"private club" or "private social organization." West Valley City had no
knowledge that COMO would be a smoking facility. (R. 26, f7) 4
The evidence in support of the finding is that the License Officer (Ms. Van) was unaware that it
was going to be a private social organization and "assumed that it was a public facility." (R. 78)
However, Ms. Van was only one of many WVC agents with whom COMO had to deal. A
review of the record does not support the finding made by the License Hearing Board. First, as
was confirmed by Ms. Van, the business license official for WVC, the license issued to a private
social organization or a private club where no alcohol is served is a "regular commercial
business license." (R. 80) 5 Being a regular commercial business license application, there is
nothing on the application asking for the information or to even indicate its relevance.6 Second,
in order to receive a business license from WVC, an applicant is subjected to various inspections
and approvals including "planning and zoning and by building." (R. 77) Additionally, since food
service was involved, the approval of the Board of Health was necessary before a business
4

For reasons unknown, three copies of the Findings of Fact and Order of the License Hearing
Board are included in the record along with multiple copies of the transcript of the proceedings.
Reference will be made to the first of the multiple copies.
5
An application by a private club that serves alcoholic beverages would involve the issuance of a
different license. COMO did not serve or allow alcoholic beverages and did not seek such a
license. (R. 80)
6
Addendum V.
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license would be issued. (R. 79) The Board of Health specifically discussed with COMO the
smoking issue and the exemption under the Utah Indoor Clean Air Act7 for social organizations
whose facilities are used solely by members and their guests, and COMO was directed to post
appropriate signs if it was going to allow smoking. (R. 78)
As a result ofthe discussions with the Board of Health, COMO had painted on each of
the entrances to the facility the fact that COMO was a private club and that smoking was allowed
on the premises. (R. 194) When the final building inspection was made subsequent to the
approval ofthe Board of Health, it is difficult to imagine how the agents of WVC were not
apprised of "any information" relating to the fact that COMO was a private club. Emblazoned
on the entrances was the fact that it was a private club and that smoking was allowed on the
premises. COMO did what it was directed to do by the various agents of WVC. COMO did not
fail to provide the information. Rather, there was an apparent failure of communication between
the agents of WVC for which COMO should not be held accountable.
The Findings of Fact at paragraph 8 states that "COMO, since its inception, has been
acting almost exclusively as a bingo parlor, with the exception of a birthday party that was held
in the facility."8 That bingo was regularly played at the facility and that items and equipment
were arranged for the comfort and convenience of those in attendance is not disputed. However,
this finding is in conflict with the testimony of each ofthe three WVC witnesses who entered
COMO. Each ofthe three had dinner. It is apparent that food service was a constant part of the
activities yet the finding indicates that such is not the case.

7

§26-38-3(2)(a), Utah Code Annotated. The 2006 Utah State Legislature has removed the
exception to the Act for private social organizations and has defined buildings used by such
organizations as places of public access to which the Act applies.
8
(R. 27) COMO had been open approximately sixty days when the initial investigators entered
the premises.
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The Finding of Fact at paragraph 9, as was discussed earlier, speaks of activities being
conducted on the premises that are in "direct contradiction" to a written statement of activities
provided by COMO. The finding does not disclose which activities the Board may be talking
about or how they are in contradiction.
The remaining findings of the License Hearing Board relate to the second purported basis
for the revocation of COMO's business license under West Valley City Code, §17-3-102(3).
The Board found that "COMO was engaged in illegal gambling, as defined in Section 76-101101 of the Utah Code Annotated 1953, as amended."
In addressing the findings of the Board relating to gambling, discussion will be directed
first to some that are not in dispute and some that appear to have questionable relevancy.
Paragraph 15 of the Findings of Fact (R. 28) states that the City has filed criminal charges
against COMO and the charges are pending. The finding is patently false for no charges were
ever filed against COMO. There were charges filed against the manager (Coccimiglio). (R. 182)
In any case, how this finding by the Board is relevant and why it was included in the Board's
findings is not clear. It is presumed that WVC is not claiming that the filing of charges supports
the revocation of a license. A conviction on the other hand would be a basis for a revocation of
the license.9
The findings that relate to the fact that the winners of bingo games are paid cash prizes
are not in dispute. In fact, one of the WVC investigators (Nudd) won a bingo game and received
a cash prize of $300.00 though it is not mentioned in the findings. (See R. 68)
The Utah Supreme Court has addressed the question of when a bingo game is a lottery
and unlawful. In interpreting the Constitution of the State of Utah, Article 6, Section 27
9

West Valley City Code, §17-3-102(3). Coccimiglio was acquitted of all charges filed by West
Valley City.
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(prohibiting the legislature from authorizing lotteries) and §76-10-1101, Utah Code (defining
gambling and lotteries) the Court discussed the elements necessary to constitute a lottery in
Albertson's, Inc. v. Hansen, 600 P.2d 982, 985 (Utah 1979). In the Albertson's case, the grocery
chain had engaged in a promotional scheme called Double Cash Bingo by which winning
participants would win a cash prize. The cards to play the game were provided free of charge to
anyone who requested them. No purchase was required to play the game but large numbers did
make purchases for the record reflected that Albertson's experienced "substantial increases in
sales." Id. at p. 984.
The Court discussed the definition of lottery as defined in the Utah Code, §76-101101(2):
"Lottery1 means any scheme for the disposal or distribution of property by chance
among any persons who have paid or promised to pay any valuable consideration
for the chance of obtaining property, or portion of it, or for any share or any
interest in property, upon any agreement, understanding, or expectation that it is
to be distributed or disposed of by lot or chance, whether called a lottery, raffle,
or gift enterprise, or by whatever name it may be known.l0
The Court recognized that some of the necessary elements of a lottery are obvious such as the
distribution of property ("prize") by chance. The remaining question is whether the opportunity
to play and the chance to win are dependent on the payment of any valuable consideration.
A 'lottery' in Utah does not exist merely by virtue of the presence of valuable
consideration flowing to or from any element in the transaction. Rather, the statute
specifically and directly requires the payment or promise to pay 'any valuable
consideration^^ the chance of obtaining property". (Emphasis added.) The exchange
contemplated is the giving of something of value in return to [sic] the chance to win.
The dispositive issue, therefore, is not what the promoter receives but what the player
parts with. Id. at p. 985.

The definition presently is at §76-10-1101(5). The language remains the same.
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COMO disputes those findings by the Board which assert that a fee must be paid to enter the
premises and to participate in bingo games and that COMO therefore is operating in violation of
state gambling laws.
In challenging the factual findings of the Board that it is necessary to pay a fee to COMO
for the opportunity to participate in a bingo game with a chance to win a prize, COMO is
obligated to ferret out those portions of the record that arguably tend to support the findings.
Each of the three investigators (McNees, Cook, and Nudd) paid $25.00 on the evenings that they
entered the premises. (R. 51, 58, 71) Each of the three was of the opinion that the food they
consumed was of lesser quality than that one can get at other buffet style restaurants. (R. 51, 58,
70). They observed others who paid money while at the facility. (R. 48) The open portion of
the building was arranged for the playing of bingo and there were a number of televisions which
allowed a person to see the number called no matter which way the person was facing. (R. 49).
The investigators all conceded that they were told that there is no charge to play bingo
and that bingo is free. None asked to just play bingo. Rather, they purchased dinner and then
pursued a theory that attempted to equate COMO with other buffet style restaurants. The theory
is that the meals are not comparable and that COMO charges more than others. The comparison
is not appropriate. In the Albertson 's case, the Court recognized that large numbers of people
were playing Double Cash Bingo and were also shopping at the stores. Substantial increases in
sales with the attendant profits were being realized by Albertson's stores. Id. at 984. But it was
clear that shopping at the store was not necessary to participate. As the Court stated in the
Albertson's case,
The dispositive issue, therefore, is not what the promoter receives
but what the player parts with. The participant in Double Cash Bingo acquires
a chance to win by obtaining a disc and a card. He gives no more for that than
the mere request. Although Albertson's received considerable benefits
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indirectly from the program, those benefits are not given, exchanged, or paid
by customers or consumers in order to receive their chance to win. The
profits to Albertson's are not 'paid . . . for the chance of obtaining property'
and thus cannot be part of the "valuable consideration" required by our statute
to find a lottery. Id. at 985.
At Albertson's stores, all a person had to do to play for free was ask just as was the case at
COMO.
Under the theory asserted by the investigators, if the quantity, variety, and prices of the
meals served at COMO were the same as other establishments discussed by the investigators,
there would not be a problem. Such an approach is not well reasoned, for even if the quantity,
variety, and prices are comparable, it would be unlawful if a purchase of a meal is a prerequisite
to playing bingo. In fact, if COMO provided more choices, served only dishes that would
delight the palate of the most discriminating gourmet, and even charged less than any other
establishment, it would still be unlawful if the purchase of a meal was necessary to participate in
a game of bingo. Further, the investigators comparisons with respect to price do not compare
apples to apples. The underlying makeup of COMO and the others does not justify the
comparison. At a Golden Coral or other similar restaurant, a given table may turn over several
times in an evening with each new set of patrons generating additional revenues that allow for
the charging of lesser prices. They are not social organizations like COMO which realizes no
turnover in an evening. COMO's patrons will spend the entire evening.
It is important to note that Nudd, an older gentleman who fit in with the crowd
according to his own assessment, was asked by counsel for COMO "Was there ever any
indication to you, at any time, that if you had asked to play, you didn't want to eat, you just
wanted to play bingo that you would not have been provided with free bingo cards?" Nudd's
reply was "I'm sure they probably would have given that if I would have asked." (R. 75).

14

CONCLUSION
COMO did not give false or incomplete information on its business license application
and COMO did not violate state gambling statutes. Accordingly, the decision of the West Valley
City License Hearing Board-should be reversed.
DATED this 7Mt> day of July, 2006.
RESPECTFULLY SUBMITTED

CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the ^Lft£

day of July, 2006, two copies of the

foregoing Brief of Appellant were mailed by first class mail, postage prepaid, to the following:
Nicole Cottle
Attorney for West Valley City
3600 Constitution Blvd.
West Valley City, Utah 84119
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ADDENDUM I
WEST VALLEY CITY CODE
17-3-108. DECISION OF THE HEARING BOARD.
The Hearing Board, after hearing all the evidence, shall announce its decision within seven
working days from the date of hearing. The Hearing Board may affirm or reverse the decision of
the Business License Officer. The decision shall be in writing and shall be based only upon
findings of fact. The Hearing Board may designate that the prevailing party draft the Findings of
Fact and Order. If the prevailing party drafts the Findings of Fact and Order, the opposing party
shall have five days from the date the draft is submitted within which to file objections to the
draft. Upon resolution of all objections to the draft, the Hearing Board shall release the Findings
of Fact and Order.

ADDENDUM II

WEST VALLEY CITY CODE
17-3-102.

REASONS FOR SUSPENSION OR REVOCATION,

An existing business license or alcoholic beverage license may be suspended or revoked for
any of the following reasons:
(1) The licensee does not now meet the qualifications for a licensee as provided under this
Title;
(2) False or incomplete information given on an application;
(3) The licensee has violated or is violating any provision of this Title or provision of the
City Code, state or federal statutes or regulations governing the licensee's business.
(4) The licensee has obtained or aided another person to obtain a license by fraud or deceit;
(5) The licensee has failed to pay property taxes, the utility tax or sales tax;
(6) The licensee has refused authorized representatives of the City to make an inspection
or has interfered with such representatives while in the performance of his duty in making such
inspection;
(7) The licensee is not complying with a requirement or condition set by the Planning
Commission or Planning and Zoning Division, if applicable, under a conditional use permit; by
the Board of Adjustment or Planning and Zoning Division, if applicable, granting a variance or
special exception; by the City Council; or by agreement;
(8) Violation of this Title by the agents or employees of a licensee and violations of any
other laws by the agents or employees committed while acting as an agent or employee of the
licensee; or
(9) Any other reason expressly provided for in this Title.

ADDENDUM HI

FINDINGS OF FACT AND ORDER OF THE WVC LICENSE HEARING BOARD.

Nicole Cottle (#8543)
Carol Dain (#10065)
Attorneys for West Valley City
3600 Constitution Blvd.
West Valley City, Utah 84119
Phone: (801)963-3271
Fax: (801) 963-3366
cdain(a),wvc-ut gov

LICENSE HEARING BOARD
WEST VALLEY CITY, UTAH

IN THE MATTER OF THE
REVOCATION OF THE BUSINESS
LICENSE OF

:
:
:

FINDINGS OF FACT
AND ORDER
BL # 5550956

COMO, a Senior Organization, Inc.,
a Utah corporation.

:

The West Valley City License Hearing Board heard an appeal of the revocation of the
business license of COMO, a Senior Organization, Inc., ("COMO") on June 30, 2005 at 8:00
a.m. Joe Coccimiglio, Manager of COMO, was present and represented by Robert Stansfield.
West Valley City was represented by Carol Dain.
The Board received documentary evidence from both parties, including the City's Proffer
of Evidence and various exhibits from COMO. Additionally, the Board heard testimony
presented under oath from witnesses and Mr. Coccimiglio. The Board also heard argument from
the attorneys for both the City and COMO.
The following are the Findings of Fact and Order of the Board regarding this Appeal.

FINDINGS OF FACT
The West Valley City License Hearing Board, after hearing all proffered evidence,
hereby finds, by a preponderance of the evidence, as follows:
1.

Mr. Coccimiglio completed an application, and the City issued him a commercial

business license for the purpose of running a "Senior Center."
2.

During the application process, COMO responded to a request by the West Valley

City Planning and Zoning Division to provide additional information regarding COMO's
organizational and business purpose. Specifically, COMO's response letter stated that COMO
would be providing bingo "free of charge" and engaging in other lawful activities, including
wedding receptions, dissemination of senior information, and group travel departures and
arrivals.
3.

West Valley City, on two occasions, sent detectives and an investigator into

COMO to conduct an investigation of COMO's business activities
4.

COMO is a private club or private social organization, requiring membership.

However, no one checks identification upon entry. Although COMO calls itself a "senior
organization," COMO accepts adult members of all ages.
5.

COMO allows smoking.

6.

West Valley City retracted the allegation of a health department violation as part

of the reason for revoking COMO's business license.
7.

COMO failed to provide any information to the City's Business License Division
2

or any other West Valley City department or division that its status was that of a "private club"
or "private social organization." West Valley City had no knowledge that COMO would be a
smoking facility. Due to this lack of knowledge, the scope of the building inspection did not
address smoking and air quality.
8.

COMO, since its inception, has been acting almost exclusively as a bingo parlor,

with the exception of a birthday party that was held in the facility.
9.

When specifically questioned about the activities of the business, COMO

provided the City with a written statement of COMO's activities that are in direct contradiction
to the activities being conducted on the premises. Consequently, the Board finds, by a
preponderance of the evidence, that COMO has provided false or incomplete information to the
City's Business Licensing Division.
10.

There is a $25 fee to enter COMO, which is to purchase a "package" consisting of

a simple dinner buffet and b L 0 - ' „ards. The COMO bingo program provides, "Allocation of
Dinner Fee, $3.00." The value, quality, quantity, and variety of the dinner buffet does not equate
to $25.
11.

COMO members may purchase additional bingo cards outside of the initial $25

package, for the cost of one for $1 or six for $5.
12.

Various bingo games throughout the night have minimum payouts in "points."

Points equate to dollars, which are redeemable for cash after winning a bingo game. Bingo
sessions each have different games with a variety of potentially large payouts and guaranteed
3

minimum payouts.
13.

West Valley City's personnel, through their training and experience, determined

that COMO was engaged in illegal gambling, as defined in Section 76-10-1101 of the Utah Code
Annotated 1953, as amended.
14.

By a preponderance of the evidence, the Board determined that COMO's bingo is

not free, and that COMO collects the $25 entry fee and additional bingo card fees in order for
members to play bingo for a chance to win a monetary prize, in violation of state gambling laws.
15.

The City has filed criminal gambling charges against COMO, and the charges are

pending.
16.

Section 17-3-102 of the West Valley City Code, "Reasons for Suspension or

Revocation," states that the City may suspend or revoke an existing business license if the
business licensee has violated or is violating any provision of the City Code, state or federal
statutes or regulations governing the licensee's business and/or if false or incomplete information
has been given on an application.
17.

The City revoked COMO's business license effective July 8, 2005, based upon

the findings listed above.
CONCLUSION
The City has met its burden of proving, by a preponderance of the evidence, that COMO
is violating state statutes and that COMO gave false or incomplete information to the City during
the business license application process.
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ORDER
Based on the Findings of Fact, the License Hearing Board hereby upholds the Business
Licensing Officer's revocation of COMO's business license. COMO, a Senior Organization,
Inc., may re-apply for a business license after July 8, 2006.

RESPECTFULLY SUBMITTED this j j l - day of

X,i^
rLL^vj^

(j

2005.

0

Sheri McKendrick
Chair
West Valley License Hearing Board
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the foregoing Findings of Fact and Order was
mailed, postage prepaid, to the following address on this

SW^V*

/¥•yCA^

day of

> 2005.

Robert J. Stansfield
Attorney at Law
30 Exchange Place #200
Salt Lake City, UT 84111

^Ti^vi^^z^
Karen Eldredge
Office Manager
West Valley City Attorney's Office
3600 Constitution Boulevard
West Valley City, Utah 84119
(801)963-3271

ADDENDUM IV
COMO'S COMMERCIAL BUSINESS LICENSE APPLICATION

COMMERCIAL BUSINESS LICENSE APPLICATION
Send ail completed and properly signed forms (including attachments as necessary) along with applicable licensing fees to* West Valley City, Business
Licensing, 3600 S Constitution Blvd., West Valley City, UT 84119 (TELEPHONE. 963-3290)
Section 1: Business Information

Name of Business:

COMO - A S e n i o r O r g a n i z a t i o n

Location of Business:

State:

City:

Wfiat V a l l f i . y C i t y
Business Telephone:
Applied
Business Contact Person:

Apt/Suite No,

s o u t h Redwood Road.

3 8 2 5

J o e

Business Fax:

coccimicrlio

Zip Code:

Otah
Applied

| Direct Telephone:

Property Owner Name:

www:

84119

None

801-277-3845

Telephone:

Stuart Construction

(801)

303-5554

Section 2: Owner Information

Business Owner(s): (use additional sheets if necessary) ( M a n a g e r )
Owner Address:
City:

2126 W a l k e r

Coccimiglio

Lane

Apt/Suite No.
State:

Salt Lake City

Owner Telephone:

Joe

Zip Code:

Otah

Owner Birth Date: 0 3 / 2 3 / 4 6 OwnerS.S.#:

277-3845

fld117

528-60-4337

Section 3: Business Mailing Address: (This is the address where all license and renewal forms will be sent)

Same as Section 1

C3 Same as Section 2

Send all correspondence to:

Type of Organization: (include copies of the first page of fifed Articles of incorporation or Organization, if applicable)
}£3xCorporation; CJ LLC; d
DBA#:

LP; O Partnership; O Sole Proprietor; O Other
State License # (if applicable):

NA

Sales Tax#:

Federal T a x *

F-40161

EIN#

84-1631935

May 2004

Projected Opening Date for Business:

Detailed Description of Business: R e c r e a t i o n a l

and

Charitable

a)
c)

Food Availability, b) Meeting Facility,
Bingo, <3) Senior Info Distribution,

e)

Group Senior Travel Departure, f) Wedding

This form is an application for a business license; the actual license will be issued only when all inspections have
been approved. All information must be accurately completed or the issuance of a license will be delayed. It is a
Class "B" Misdemeanor to own or operate a business in West Valley City without a current business license. I/We
hereby agree to conduct said business strictly in accordance with the^Laws and Ordinances covering such
business, and swear under penalty of law that the information contained herein is true.
Signed by:
(Owner/Officer)
Date:

r

\

6 Jatartfary

BZ

:^>^i^^rwf/j

2004

JTO6:

T7

I n c o r p o r a t o r / R e g i s t e r Agent

